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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-
ciency in, and additions to, petitioner’s Federal incone tax

(tax) for his taxable year 2004:
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Additions to Tax
Defi ci ency Sec. 6651(a)(1)* Sec. 6651(a)(2) Sec. 6654(a)

$16, 776 $3, 774. 60 $2, 768. 04 $486. 97

The issues remaining for decision for petitioner’s taxable
year 2004 are:

(1) Are certain conm ssions that petitioner received during
2004 includi bl e as nonenpl oyee conpensation in his gross incone?
We hold that they are.

(2) I's petitioner entitled to deduct under section 162(a)
certain anmounts that he clains he paid to Baccam & Associ at es
(B&A) during 2004? We hold that he is not.

(3) Is petitioner entitled to deduct under section 162(a)
certain clainmed expenses that B&A showed as deductions in the tax
return that it filed for taxable year 2004? W hold that he is
not .

(4) Is petitioner liable for the addition to tax under
section 6651(a)(1)? W hold that he is.

(5) Is petitioner liable for the addition to tax under
section 6654(a)? W hold that he is.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
At the tinme petitioner filed the petition in this case, he

resided in | owa.

IAIl section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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M. and Ms. Van Ryswk, petitioner’s parents, adopted
petitioner as an infant. They also were the foster parents of
Cai Baccam (M. Baccam and certain of M. Baccam s biol ogical
siblings, all of whom had em grated around 1976 to the United
States fromVietnam Petitioner and his foster brother M.
Baccam grew up together in M. and Ms. Van Ryswk’s hone.

Around 2000, petitioner graduated fromcoll ege and noved to
California. Wile in California, petitioner lived with M.
Baccam and certain of M. Baccanis biological siblings.

In 2000, petitioner and M. Baccamincorporated B&A. During
2004, the year at issue, M. Baccam owned 90 percent, and peti-
tioner owned 10 percent, of B&A, an S corporation. At al
relevant tinmes, B&A used certain conputer software to maintain
its books and records, which were under M. Baccanmis control.

During 2004, petitioner and M. Baccam were |icensed to sel
financial products, including certain security, annuity, and
i nsurance products (financial products), but B&A was not. The
conpani es that offered those financial products (financial
products conpanies) entered into agreenents with petitioner, and
not with B&A, pursuant to which he agreed to sell on their behalf
their respective financial products. |In return for his services,
the financial products conpanies agreed to pay petitioner certain

conmm ssions based on the sales that he generated.
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During 2003, petitioner received the follow ng paynents

totaling $213,894 fromthe conpani es indicated:

Conpany Anmount
Prem um Escrow, |nc. $94, 500
Aneritrade, Inc. 341
Al lianz Life Insurance Co. 7,919
M dl and National Life Insurance Co. 61, 409
Anerican I nvestors Life Insurance Co. 14, 378
| ntersecurities, Inc. 3, 647
LPL Fi nanci al Services Corp. 31, 700

The conpani es that nmade the paynents |isted above did not
wi thhold tax therefrom Moreover, petitioner did not nmake any
estimated tax paynents, or file a tax return (return), for his
t axabl e year 2003.

During 2004, petitioner received the follow ng paynents
totaling $58,529 as conm ssions (2004 commi ssions or conmi SSion

paynments) fromthe conpani es indicated:

Conpany Anount
Al lianz Life I nsurance Co. $26, 790
| ntersecurities, Inc. 30, 739
TTT East Coast, Inc. 1, 000

During 2004, petitioner deposited the 2004 conm ssions into his
personal bank account.

Each of the three conpani es that nade comm ssion paynents to
petitioner during 2004 issued to him Form 1099-M SC, M scell a-
neous | nconme, for that year. Each of those conpani es showed in
that formthe anmount of conm ssions that it paid to petitioner

during 2004.



- 5 -

During 2004, Aneritrade, Inc. (Areritrade), paid to peti-
tioner $634 as proceeds (securities proceeds) fromthe sale of
certain securities that he held through that conpany. Aneritrade
i ssued to petitioner Form 1099-B, Proceeds From Broker and Barter
Exchange Transactions (Form 1099-B), for that year. In that
form Aneritrade showed $634 as proceeds from “Stocks, bonds,
etc.”?

Nei t her the conpani es that nade comm ssion paynments nor
Aneritrade that paid securities proceeds to petitioner during
2004 withheld tax therefrom Moreover, petitioner did not make
any estimted tax paynents, or file a return, for his taxable
year 2004.

Respondent issued to petitioner a notice of deficiency for
hi s taxable year 2004 (2004 notice). |In that notice, respondent
determ ned, inter alia, that the 2004 conm ssions are includible
as nonenpl oyee conpensation in petitioner’s gross incone for his
t axabl e year 2004. In the 2004 notice, respondent also deter-

m ned that petitioner is liable for his taxable year 2004 for
additions to tax under, inter alia, sections 6651(a)(1l) and

6654( a) .

2The record in this case does not contain Form 1099-B t hat
Aneritrade issued to petitioner for his taxable year 2004. As a
result, we do not know whether Aneritrade showed in that formthe
$634 in question as “Goss proceeds” or “Gross proceeds |ess
conm ssions and option prem uns”.
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Around Novenber 28, 2008, approxinmately two nonths before
the trial in this case, B&A filed Form 1120S, U.S. |ncone Tax
Return for an S Corporation, for its taxable year 2004 (2004 S
corporation return), which M. Baccam B&A' s president, had
signed. In the 2004 S corporation return, B&A (1) showed gross
recei pts and total incone of $59, 723, (2) clainmed deductions
totaling $55,764, and (3) showed ordinary incone fromtrade or
busi ness activities of $3,959. B&A included with the 2004 S
corporation return Schedul e K-1, Sharehol der’s Share of Incone,
Deductions, Credits, etc., for taxable year 2004 (2004 Schedul e
K-1) with respect to each of its two stockholders. |In the 2004
Schedul e K-1 that B&A conpleted with respect to petitioner, B&A
showed $396 as ordinary business inconme, which equal ed peti -
tioner’s proportionate share of B&A s ordinary inconme fromtrade
or business activities.?

OPI NI ON

Petitioner bears the burden of establishing that the deter-

mnations in the 2004 notice that remain at issue are wong.*

See Rule 142(a); Welch v. Helvering, 290 U S. 111, 115 (1933).

The treatnment shown in the 2004 Schedul e K-1 that B&A
conpleted with respect to petitioner is consistent wth the
required tax treatnent of an S corporation and its stockhol ders.

“Petitioner does not claimthat the burden of proof shifts
to respondent under sec. 7491(a).
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Eval uati on of Evidence on Wiich Petitioner Relies

In support of his position with respect to each of the
issues in this case, petitioner relies primarily on his own
testinmony and the testinony of his foster brother, M. Baccam
We found petitioner’s testinony to be in certain material re-
spects questionabl e, conclusory, uncorroborated, and/or self-
serving. W also found M. Baccanmis testinony to be in certain
mat eri al respects questionable, conclusory, uncorroborated,
and/or serving the interests of his foster brother, petitioner.
We are not required to, and we shall not, rely on the respective
testinonies of petitioner and M. Baccamin order to establish
petitioner’s respective positions with respect to the issues

presented. See, e.g., Tokarski v. Conm ssioner, 87 T.C. 74, 77

(1986) .

Conmi ssi on | ncone

It is petitioner’s position that the 2004 conm ssions are
not includi bl e as nonenpl oyee conpensation in his gross incone
for his taxable year 2004 because they constitute the gross
recei pts of B&A for that year.®

A taxpayer is not required to treat as inconme anounts that

t he taxpayer “did not receive under a claimof right, which were

°'n the alternative, it is petitioner’s position that he is
entitled to certain deductions under sec. 162(a) that would
of fset the 2004 conmm ssions. W address bel ow petitioner’s
alternative position.



- 8 -
not his to keep, and which * * * [the taxpayer] was required to

transmt to soneone else as a nere conduit.” Dianpond v. Conmni s-

sioner, 56 T.C 530, 541 (1971), affd. 492 F.2d 286 (7th G
1974). A person’s pronpt paynent to another person of all the
anounts that the person receives is indicative that the person

recei ving those anmounts has no claimto them See Goodwi n v.

Conmi ssi oner, 73 T.C. 215, 230 (1979).

I n support of his position that the 2004 comm ssions are not
i ncl udi bl e as nonenpl oyee conpensation in his gross incone for
his taxabl e year 2004, petitioner argues (1) that during 2004,
pursuant to an agreenent between hinself and B&A, he (a) received
t hose conm ssions on behalf of B&A and (b) paid themto B&A and
(2) that B&A reported those conm ssions as gross receipts in the
2004 S corporation return.

The principal evidence to support petitioner’s argunments is
his own testinony and the testinony of M. Baccam on which we
are unwilling to rely. Petitioner has not introduced reliable
evi dence that during 2004 he had an agreenent w th B&A under
whi ch he was required to, and did, pay the 2004 comm ssions to
B&A. Nor has petitioner introduced reliable evidence (1) that
B&A showed gross receipts of $59,723 in the 2004 S corporation
return because during 2004 it received that amount of gross

receipts fromhimor (2) that that anount consisted of the 2004
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conmi ssi ons of $58,529 that he received during that year and
uni dentified gross receipts of $1,194.°

On the record before us, we find that petitioner has failed
to carry his burden of establishing that during 2004 he had an
agreenent with B&A under which he was required to, and did, pay
t he 2004 comm ssions to B&A. On that record, we find that
petitioner has failed to carry his burden of establishing that
the 2004 conm ssions are not includible as nonenpl oyee conpensa-
tion in his gross inconme for his taxable year 2004.

Cl ai ned Deducti ons

In the alternative, it is petitioner’s position that if we
were to find, as we have, that the 2004 conm ssions are
i ncl udi bl e as nonenpl oyee conpensation in his gross incone for
hi s taxable year 2004, he would be entitled to certain deductions
under section 162(a) that would offset those conm ssions.
Deductions are strictly a matter of |egislative grace, and
t he taxpayer bears the burden of proving entitlenment to any

deducti on cl ai ned. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992). A taxpayer is required to maintain records sufficient

M. Baccam petitioner’s foster brother and B&A' s presi -
dent, filed B&A's 2004 S corporation return approximately two
nmont hs before the trial in this case. The record does not
establish that respondent had exam ned that return before the
trial took place. W believe that M. Baccamfiled B&A' s 2004 S
corporation return when he did in an effort to bolster peti-
tioner’s position in this case that the 2004 conm ssions are
includible in B&A' s gross receipts, and not in his gross incone,
for taxable year 2004.
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to establish the anmobunt of any deduction clained. Sec. 6001;
sec. 1.6001-1(a), Incone Tax Regs. A taxpayer is entitled to
deduct all the ordinary and necessary expenses paid or incurred
during the taxable year in carrying on a trade or business. Sec.
162(a).

In support of his alternative position, petitioner advances
two argunents. First, petitioner argues that he is entitled to
deduct under section 162(a) $58,529, the amobunt of the 2004
conmi ssi ons, because during 2004 he was required to, and did, pay
t hat anmount to B&A pursuant to an agreenent between hinmsel f and
B&A. We have found that petitioner has failed to carry his
burden of establishing that during 2004 he had an agreement with
B&A under which he was required to, and did, pay the 2004 conm s-
sions to B&A. On the record before us, we find that petitioner
has failed to carry his burden of establishing that for his
taxabl e year 2004 he is entitled to deduct under section 162(a)

t he amount of the 2004 comm ssi ons.

Second, petitioner argues that he is entitled to deduct
under section 162(a) the claimed expenses that B&A showed as
deductions in the 2004 S corporation return. Petitioner does not
contend that during 2004 he paid or incurred any of those clained
expenses, let alone that he paid or incurred themin carrying on
his own trade or business. On the record before us, we find that

petitioner has failed to carry his burden of establishing that
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for his taxable year 2004 the clai ned expenses that B&A showed as
deductions in the 2004 S corporation return were ordinary and
necessary expenses that he paid or incurred in carrying on his
own trade or business. On that record, we find that petitioner
has failed to carry his burden of establishing that for his
taxabl e year 2004 he is entitled to deduct under section 162(a)
any of those cl ai med expenses.

Additions to Tax

It is respondent’s position that petitioner is liable for
the respective additions to tax under sections 6651(a)(1l) and
6654(a) that respondent determ ned in the 2004 noti ce.

Section 6651(a)(1l) inposes an addition to tax for failure to
file timely a return unless the failure to file tinely is due to
reasonabl e cause, and not to willful neglect. Section 6654(a)

i nposes an addition to tax in the case of an under paynment of

estimated tax by an individual.” The addition to tax under that

'For purposes of sec. 6654(a), it is necessary to detern ne
whet her there is an underpaynent of a required installnment of
estimated tax. See sec. 6654(a) and (b). In this connection,
the anount of any required installnment is 25 percent of the
requi red annual paynent. Sec. 6654(d)(1)(A). The required
annual paynent is equal to the lesser of (1) 90 percent of the
tax shown in the return for the taxable year or if no return was
filed, 90 percent of the tax for such year, or (2) if the indi-
vidual filed a return for the precedi ng taxable year, (a) 110
percent of the tax shown in such return if the taxpayer’s ad-
justed gross income shown in such return exceeds $150, 000 or
(b) 100 percent of the tax shown in such return if the taxpayer’s
adj usted gross incone shown in such return does not exceed
$150, 000. Sec. 6654(d)(1)(B) and (O (i).
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section is mandatory unl ess petitioner qualifies under one of the
exceptions in section 6654(e).?®

Respondent nust carry the burden of production with respect
to the respective additions to tax under sections 6651(a)(1l) and

6654(a) at issue here. See sec. 7491(c); Hi gbee v. Conm ssioner,

116 T.C. 438, 446-447 (2001). To satisfy that burden, respondent
must cone forward with sufficient evidence indicating that it is
appropriate to i npose each of those additions to tax. See Hi gbee

v. Comm ssioner, supra at 446. Al though respondent bears the

burden of production with respect to the respective additions to

tax under sections 6651(a)(1l) and 6654(a) at issue here, respon-

dent “need not introduce evidence regardi ng reasonabl e cause

* * * or simlar provisions. * * * the taxpayer bears the burden

of proof with regard to those issues.” 1d.

8Sec. 6654(e) provides that no addition to tax is to be
i nposed under sec. 6654(a) for any taxable year if (1) the tax
shown in the return for such taxable year (or if no return is
filed, the tax), reduced by the credit allowable under sec. 31,
is less than $1, 000, sec. 6654(e)(1); (2) the preceding taxable
year was a taxable year of 12 nonths, the individual did not have
any liability for such preceding taxable year, and the individual
was a citizen or resident of the United States throughout such
precedi ng taxabl e year, sec. 6654(e)(2); (3) the Secretary of the
Treasury (Secretary) determ nes that by reason of casualty,
di saster, or other unusual circunstances the inposition of such
addition to tax woul d be against equity and good consci ence, sec.
6654(e)(3)(A); or (4) the Secretary determ nes that during the
t axabl e year for which the estimated paynents are required or the
t axabl e year precedi ng such taxable year the taxpayer retired
after having attained the age of 62 or becane di sabled, and the
under paynent of any estimated tax was due to reasonabl e cause and
not to willful neglect, sec. 6654(e)(3)(B)
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We turn first to the addition to tax under section
6651(a)(1). W have found that petitioner did not file a return
for his taxable year 2004. On the record before us, we find that
respondent has carried respondent’s burden of production under
section 7491(c) with respect to the addition to tax under section
6651(a) (1) that respondent determ ned in the 2004 noti ce.

As we understand it, it is petitioner’s position that he had
reasonabl e cause for his failure to file a return for his taxable
year 2004 and that therefore he is not |liable for the addition to
tax under section 6651(a)(1l). |In support of that position,
petitioner advances two argunents. First, petitioner argues that
he did not receive fromB&A Schedule K-1 for his taxable year
2004. Consequently, he clains that he did not have the inforna-
tion that he needed in order to file his return for that year.

The unavailability of information or records does not
necessarily establish reasonable cause for failure to file tinely

a return. Elec. & Neon, Inc. v. Conmm ssioner, 56 T.C. 1324,

1342-1343 (1971), affd. w thout published opinion 496 F.2d 876
(5th Cr. 1974). A taxpayer is required to file tinely based
upon the best information available and to file thereafter an

amended return if necessary. Estate of Vriniotis v. Conm s-

sioner, 79 T.C. 298, 311 (1982).
Assum ng arguendo that petitioner did in fact fail to file

his return for his taxable year 2004 because B&A did not send to
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hi m Schedul e K-1 for his taxable year 2004, on the record before
us, we nonetheless would find that petitioner has failed to carry
hi s burden of establishing that that reason constitutes reason-
abl e cause for his failure to file.

Second, petitioner argues that he had reasonabl e cause for
his failure to file a return for his taxable year 2004 because he
was not required to file such a return since his gross incone for
that year did not exceed the required threshold anount under
section 6012(a)(1)(A) (i) for filing a return.® Petitioner’s
argunment i s based on his position that the 2004 conmm ssions are
not includi bl e as nonenpl oyee conpensation in his gross incone
for his taxable year 2004. W have found that petitioner has
failed to carry his burden of establishing that position. On the
record before us, we find that petitioner has gross incone for
his taxable year 2004 in excess of the threshold anmount set forth

in section 6012(a)(1)(A(i).

°Sec. 6012(a)(1)(A) (i) provides in pertinent part that a
t axpayer who is single is not required to file a return for a
taxabl e year if the taxpayer’s gross incone for that year is |ess
than “the sum of the exenption anount plus the basic standard
deduction applicable to such an individual”. For purposes of
sec. 6012(a)(1)(A) (i), the “exenption amount” for taxable year
2004 is $3,100. See secs. 6012(a)(1)(D(ii), 151(d)(1), (4 (A;
Rev. Proc. 2003-85, sec. 3.16(1), 2003-2 C.B. 1184, 1188. For
pur poses of sec. 6012(a)(1)(A) (i), the “basic standard deducti on
applicable” to petitioner for his taxable year 2004 is $4, 850.
See secs. 6012(a)(1)(D (i), 63(c)(2), (4); Rev. Proc. 2003-85,
sec. 3.10(1), 2003-2 C.B. at 1188.
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Petitioner does not claimthat he sought any professional
advice with respect to whether the 2004 conm ssions are
includible in his gross inconme for his taxable year 2004. Nor
does he claimthat he sought any such advice with respect to
whet her he was exenpt under section 6012(a)(1)(A) (i) fromfiling
a return for that year. Were a taxpayer does not obtain conpe-
tent advice, the taxpayer’s erroneous belief that he or she was
not required to file a return does not establish reasonabl e cause

for failure to file tinely. See Stevens Bros. Found., Inc. v.

Commi ssioner, 39 T.C. 93 (1962), affd. on this issue, revd. in

part, and remanded in part 324 F.2d 633 (8th G r. 1963); Shomaker

v. Comm ssioner, 38 T.C 192, 202 (1962). On the record before

us, we find that petitioner has failed to carry his burden of
establishing that his belief that he was not required to file a
return under section 6012(a)(1)(A) (i) constituted reasonabl e
cause for his failure to file.

On the record before us, we find that petitioner has failed
to carry his burden of establishing that his failure to file a
return for his taxable year 2004 was due to reasonabl e cause, and
not to willful neglect. On that record, we find that petitioner
has failed to carry his burden of establishing that he is not
liable for the addition to tax under section 6651(a)(1) that

respondent determned in the 2004 noti ce.
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We turn next to the addition to tax under section 6654(a).
We have found that petitioner (1) did not file a return for his
t axabl e year 2003, (2) did not file a return for his taxable year
2004, and (3) did not nake any estimated tax paynents with
respect to his taxable year 2004. On the record before us, we
find that respondent has carried respondent’s burden of produc-
tion under section 7491(c) with respect to the addition to tax
under section 6654(a).

As we understand it, it is petitioner’s position that he
qualifies for the exception under section 6654(e)(1) (small tax
exception) and that therefore he is not liable for the addition
to tax under section 6654(a).'® As pertinent here, that excep-
tion provides that no addition to tax will be inposed under
section 6654(a) for any taxable year if the tax for that year,
reduced by the credit allowable under section 31 for tax wth-
held, is less than $1,000.! Sec. 6654(e)(1). According to
petitioner, he qualifies for the small tax exception because he
has no tax for his taxable year 2004.

We have found that petitioner has failed to carry his burden
of establishing that the 2004 conmm ssions are not includible as

nonenpl oyee conpensation in his gross incone for his taxable year

petiti oner does not claimthat he qualifies for any other
exception to the addition to tax under sec. 6654(a) that is set
forth in sec. 6654(e).

1See supra note 8.
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2004. In addition, we have found that the financial products
conpani es that paid himthose comm ssions did not wthhold tax
therefrom W have also found that petitioner has failed to
carry his burden of establishing that he is entitled to deduct
under section 162(a) for his taxable year 2004 (1) $58,529, the
anount of the 2004 comm ssions, or (2) any of the clainmed ex-
penses that B&A showed as deductions in the 2004 S corporation
return.

On the record before us, we find that petitioner has failed
to carry his burden of establishing that for his taxable year
2004 he qualifies for the small tax exception to the addition to
tax under section 6654(a) that is set forth in section
6654(e)(1). On that record, we find that petitioner has failed
to carry his burden of establishing that he is not liable for the
addition to tax under section 6654(a).

We have considered all of the contentions and argunments of
petitioner that are not discussed herein, and we find themto be
wi thout nerit, irrelevant, and/or noot.

To reflect the foregoing and the concessions by respondent,

Deci sion will be entered

under Rul e 155.




